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Abstract

The article is focused on the analysis of the unity of law-enforcement approaches for resolving
medical disputes and their significance for a single medical space formation. A great influence
of case-law on the health care system functioning was established. The authors analyzed the
most common disputes in the medical area, where achieving a reasonable balance of private
and public interests is of great importance for a single medical space formation, namely for:
ensuring information security in the healthcare sector; organizing medical examinations

and preventive vaccinations; ensuring certain rights of patients (respecting the rights of
persons with mental or behavioral disorders; realization of reproductive rights; ensuring the
right of patients or relatives to compensation for moral damage caused during the provision
of medical care). The key legal positions of the Supreme Court on such categories of cases
were studied. It was noted that the activity of the European Court of Human Rights, which
acts as a supranational mean of human rights protection, is important for national judicial
practice. At the same time, the authors indicated a significant number of deviations from
precedent practice, which is negatively perceived by the ECHR and recognized as violations
of the Convention on the Protection of Human Rights and Fundamental Freedoms. Judicial
monitoring as a modern tool for ensuring regulatory legal acts’ quality and effective mean

for eliminating medical legislation’s defects was studied. The authors offered to use court
decisions as law sources in order to overcome legislative gaps, ambiguous and contradictory
legal interpretations.

Keywords: case-law; medical disputes; protection of medical rights; information security in
the healthcare sector; judicial monitoring; single medical space.

Resumo

O artigo concentra-se na analise da unidade das abordagens de aplica¢ao da lei para a
resolucdo de disputas médicas e sua importancia para a formagao de um espago médico
unico. Foi estabelecida uma grande influéncia da jurisprudéncia no funcionamento do sistema
de saude. Os autores analisaram as disputas mais comuns na area médica, onde o alcance

de um equilibrio razoavel entre interesses privados e publicos é de grande importancia

para a formagao de um espago médico tinico, nomeadamente para: garantir a seguranca da
informagéo no setor da saude; organizagdo de exames médicos e vacinagdes preventivas;
garantia de determinados direitos dos pacientes (respeito aos direitos das pessoas com
transtornos mentais ou comportamentais; realizagdo dos direitos reprodutivos; garantia

do direito dos pacientes ou familiares a indenizagao por danos morais causados durante

a prestagdo de cuidados médicos). Foram estudadas as principais posi¢oes juridicas do
Supremo Tribunal sobre tais categorias de casos. Observou-se que a actividade do Tribunal
Europeu dos Direitos Humanos, que actua como um meio supranacional de protec¢do dos
direitos humanos, é importante para a pratica judicial nacional. Ao mesmo tempo, os autores
indicaram um nimero significativo de desvios de praticas precedentes, que sao percebidas
negativamente pela CEDH e reconhecidas como viola¢des da Convencao sobre a Protegdo
dos Direitos Humanos e das Liberdades Fundamentais. Estudou-se o monitoramento judicial
como ferramenta moderna para garantir a qualidade dos atos normativos e meio eficaz para
eliminar os vicios da legislacao médica. Os autores propuseram utilizar as decisdes judiciais
como fontes juridicas, a fim de superar lacunas legislativas e interpretagdes juridicas ambiguas
e contraditorias.

Palavras-chave: jurisprudéncia; litigios médicos; protecao dos direitos médicos; seguranca da
informagéo no setor da saude; acompanhamento judicial; espago médico tinico.
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1 Introduction

The formation of an effective and efficient single medical space, among other
things, requires a comprehensive approach to improving legislation, since it is known
that despite a significant number of adopted regulatory legal acts in the healthcare
sector, there are still terminological inaccuracies, internal contradictions, ambiguity
in the understanding of medical legislation, which needs interpretation together with
the agreement of content and correct application. Courts play an important role in the
development of a single medical space, because, first, they ensure the compliance with
unified approaches to the implementation of health care norms; secondly, form legal
positions on important issues of the medical sector functioning.

Case-law can indeed significantly affect the functioning of the health care system.
An example of this is Brazil, where the constitutional enshrinement of the right to
health gave citizens the right to file suits on the country’s state-run national health
care system, known as “Sistema Unico de Saude” (SUS) demanding the foundation
for treatment they did not receive. The courts in most cases recognize the right of
the plaintift to receive medical assistance, if the need for treatment is confirmed by
a medical prescription for treatment. The judicial power still believes that individual
needs and the right to health prevail over the priority government decisions. However,
there are concerns that the courts could be used to force governments to spend
disproportionately more on expensive treatment for those who can afford to hire
defense attorneys and litigate cases, at the expenses of more cost-effective interventions
that would benefit larger segments of the population. Such consequences can be
particularly harmful in the context of limited budgets and high health inequalities. In
particular, the federal government spent more than 1.3 billion reais (US $350 million)
in 2016 to purchase drugs in compliance with court decisions, which was more than
spent on HIV/AIDS drugs in the same year. As a result, patients who file suits, receive
privileged access to publicly funded health care, and governments lose control over
decision-making processes that should prioritize cost-effectiveness, equity, and public
health care needs (Wang et al., 2020).

That is the reason why legal analysis and practical measurement of the influence
of case-law for the development of a single medical space, as well as the formation of
suggestions to ensure the unity of case-law in the healthcare sector in accordance with
the European standards of judicial protection, are extremely important.

2 Methodology

The authors of the article have used general theoretical and special methods of
scientific cognition. Thus, the method of theoretical analysis assisted to determine the
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concepts and features of judicial monitoring. The methods of analysis and synthesis
were used while determining the main landmarks of a single medical space, which
contributed to the identification and interpretation of the most key legal positions

of judicial authorities in medical cases regarding law- enforcement. The system and
structural method was applied in determining specific legal positions to achieve a
reasonable balance of private and public interests in the formation of a single medical
space. The sociological method was used to generalize the empirical data regarding
deviations by the courts from precedent practice. The use of the logical and semantic
method provided an opportunity to systematically analyze the concept of legal
positions of the Supreme Court, their significance for the unified case-law and the
impact on the formation of a single medical space. Forecasting and generalization
methods were used to determine perspective areas for ensuring the unity of case-law
and uniform approaches in law- enforcement within the medical sector.

It should be noted that the issue of the influence of case-law on the development
of regulatory legal acts in the healthcare sector became the basis for research by
Ukrainian scholars on the formation of a single medical space in the legal framework.
It is important to single out such scholars as N.M. Parkhomenko (2020), O.V. Drozdova
(2017), V.I. Teremetskyi and G.M. Muliar (2020), who focused many works and
scientific papers to the issues of law-enforcement practice in Ukraine and its influence
on the formation of legal regulation of social relations. Regarding aspects of the
development of a single medical space in Ukraine, it is worth noting the following
researchers: Ia.O. Bernaziuk (2020), B.O. Lohvynenko (2017), Ya.F. Radysh (2021),
S.H. Stetsenko (2022) and others. However, the issue of the impact of case-law on the
formation of a single medical space and the search for effective mechanisms of legal-

enforcement in the medical area remains understudied.

3 Results and Discussion

Monitoring and analysis of the activity of courts of all levels on medical disputes
plays an important role. However, special attention should be paid to court decisions,
the content of which is related to and resolves an exclusive legal problem characterized
by different application of the norms of material law, or by the lack of norms regulating
disputed relations, or gaps in the implementation of specific legal relations.

The legal position of the Supreme Court becomes important in this context - it
is a conclusion regarding the correctness of applying the law norm in specific legal
relations (as a result of the accomplished interpretation, the elimination of gaps in the
legislation, etc.), which is mandatory for the resolution of similar disputes by subjects of
authoritative powers, including the courts. It is due to the obligation that legal positions
in their totality ensure the unity of case-law.
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Compliance with the principle of the unity of case-law must be understood
as a beginning, an idea that provides courts with uniform application of regulatory
legal acts in the judiciary and their interpretation by higher judicial authorities when
deciding court cases (Parkhomenko, 2020).

Medical disputes can be generally attributed to the category of complex cases
that require an understanding of their specific features, methods and tactics of
consideration. We have highlighted the most common disputes in the medical
field, where achieving a reasonable balance of private and public interests is of great
importance for the formation of a single medical space, and the legal positions of the
Supreme Court determine the unity of law- enforcement approaches.

1. Ensuring information security in the healthcare sector. Disputes between
individuals, legal entities under private and public law regarding the violation of the
legal regime of medical secrecy are frequent. The requirements of the present time
strengthen and actualize the need to protect confidential medical information, taking
into account the epidemic of recent years all over the world; the war in Ukraine
and its consequences, which, among other things, consist in the increase of injured
and sick persons, as well as significant migration of the population; globalization of
electronic networks.

The State regional development strategy for 2021-2027 stipulates that executive
power agencies and local self-government agencies can have access to data from various
information sources exclusively taking into account the requirements for protecting
the confidentiality of information for the formation and monitoring of regional policy
(State regional development strategy for 2021-2027, 2020). However, such powers are
close to ensuring the privacy of a person.

The basic legal position of the courts is that information about the health situation
of an individual is personal data, therefore its collection or receipt can be carried out
only with the consent of such a person, besides certain legal exceptions.

At the same time, the Supreme Court specifies within this issue that such
information cannot be disclosed to persons whose right does not arise on the basis
of the law and who have not confirmed special powers to receive it. For example, the
chief physician is not obliged to provide the grandmother with information about the
health situation of her grandson and the medical measures taken in relation to him,
if there is no mother’s consent, who is not deprived of parental rights (Resolution of
the Supreme Court in case No. 645/5493/16 -ts, 2018); a patient has the right to receive
reliable and complete information about his / her health situation, however, the medical
institution is not obliged to provide such information to a patient’s representative
(defense attorney) in case if there are no appropriate powers determined by the terms
of the contract on the provision of legal assistance (Resolution of the Supreme Court in
case No. 442/4791/17, 2020).
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At the same time, if a physician has legal grounds for disclosing the medical
secret, then the court takes his side (Blinova; Potip, 2021). Thus, the Supreme Court
recognized as legal the actions of the physicians of the ex-head of the State Fiscal
Service, Roman Nasirov, and stopped the proceedings for the recovery of one million
hryvnias based on his lawsuit against Maksym Sokolov, MD, cardiologist, who testified
about his health in court in 2017.

Obviously, information security is also applied to other aspects of the circulation
of medical information, given the rapid development and introduction of information
technologies, therefore there is an urgent need to protect such information, to ensure
its integrity, availability and confidentiality. It is necessary to develop and implement
an information security policy aimed at creating a common information space and
harmonizing national legislation with European legislation in order to have a high level
of information protection in the healthcare sector.

2. Organization of medical examinations and preventive vaccinations.

One of the most important areas of medicine is prevention, which includes
organizational, medical, socio-economic and other measures, the purpose of which is
to identify and eliminate health-threatening conditions, to prevent the occurrence of
diseases, as well as to preserve the reserve of a healthy organism.

The purpose of the medical examination is a comprehensive assessment of the
health situation of certain categories of persons (employees engaged in heavy work,
work with harmful or dangerous working conditions or those requiring professional
selection, and annually for persons under the age of 21) (The procedure for conducting
medical examinations of employees of certain categories, 2007), determining the health
situation of an employee and his ability to perform the relevant work duties, as well as
preventing the occurrence and spread of infections.

The legal position of resolving disputes regarding medical examinations is
unambiguous and consists in the fact that the legislation does not oblige an employee
to undergo a medical examination only in the medical institution designated by the
employer (Resolution of the Supreme Court in case No. 712/3841/17, 2019). At the
same time, the employer is obliged to organize preliminary (upon hiring) and periodic
(during employment) medical examinations of certain categories of employees at
own expenses. The absence of an employee’s position in the List of professions for
whom medical examination is mandatory does not oblige the employer to pay for
such services (Resolution of the Supreme Court in case No. 754/3152/18-ts, 2020). The
Supreme Court also emphasizes that refusal to undergo a medical examination is not
a reason to suspend an employee from work in case an employer fails to fulfill the
obligation to organize such an examination (Resolution of the Supreme Court in case
No. 428/2053/17, 2020).

Vaccination is the most effective, safe and affordable method of reducing the level
of infectious diseases. The issue of vaccination related to the epidemic of COVID-19
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has recently gained special relevance all over the world. Ya. O. Bernaziuk noted that

the Supreme Court formulated a number of important legal positions regarding the
application of preventive measures to protect the population from infectious diseases, in
particular: in case of “competition” of fundamental constitutional rights (to education,
inviolability and freedom, health care, etc.), the courts must provide an assessment for
maintaining the optimal balance between the intervention of the subject of authoritative
powers into the corresponding guaranteed rights of a person and the public interest;

the task of the state is to ensure the optimal balance between the implementation of the
child’s right to education and the interests of other children; in matters of prevention

of infectious diseases, the principle of the importance of public interests prevails over
personal interests, but only if such intervention has objective grounds; regarding the
realization of the right to education of children whose parents refuse to give the child
preventive vaccinations, the courts note that an alternative form of education can be
chosen for such children, for example, remote or individual (Bernaziuk, 2022).

It must be stated that there is an ambiguous perception of vaccination in society.
The WHO has called “vaccine mistrust” as one of the top ten global health care
problems (Tolokova; Galchuk, 2019). However, immunoprophylaxis currently remains
the only effective way to ensure health against vaccine-preventable diseases and to
reduce the burden on the health care system.

3. Guarantees for ensuring certain rights of patients.

The provision of medical assistance to persons with mental or behavioral
disorders is a special category of cases, since forced treatment of such persons, which
is a last resort when it is impossible to solve the problem with less burdensome
actions, should not violate their rights. Courts when resolving disputed situations
must maintain a reasonable balance of ensuring public interests and guarantees of
providing quality medical care to persons with mental or behavioral disorders and
their protection.

The legal position of the Supreme Court in disputes of this type is as follows:

1. a person suffering from a mental illness, as a result of which he / she
commits and manifests real intentions to commit actions containing
the signs of danger to him / her and others, is subject to compulsory
hospitalization in a psychiatric institution;

2. the presence of only the opinion of psychiatrists about the signs of a mental
disorder of a patient, without other medical data, which is proper and
admissible evidence of the relevant state of health, is insufficient for making
a decision on forced hospitalization into a psychiatric institution without
a person’s conscious consent (Supreme Court, 2021). However, the consent
of an incapable person to treatment can be questioned by interested parties
and appealed in court (Teremetskyi, Kolodchyna, 2021, p. 30).
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3. there are also many contradictions while implementing reproductive rights,
which is a peculiar element of the inalienable human right to life. The
axiological value of legal relations in the field of human reproductive activity
is that it is understood not as a purely private sphere, but as an activity that
concerns the entire society, provides opportunities for the continuation of life
for subsequent generations, determines heredity and interaction between age-
related cultural stereotypes (Blihar et al., 2022). However, there is still a need
to study the legitimacy of postmortal reproduction in many countries, given
the possibilities of scientific achievements in the field of assisted reproductive
technology, in particular the development of postmortal reproduction, the
need to give birth to children in such a way, ethical considerations about the
feasibility of postmortal reproduction (Chekhovska et al., 2021, p. 2).

The system of reproductive rights as personal non-property rights of individuals
should also include the right to reproductive health. Accordingly, a person is
empowered to use their reproductive health, which can be in the form of surrogate
maternity or germ cells donation.

At the current stage, the legal adaptation of society to the development of medicine
in the field of reproductive technologies is still ongoing in Ukraine. Disputes arising
from the birth of several children by a surrogate mother, the birth of a dead child or
a child with certain defects, a miscarriage or the need for an artificial termination
of pregnancy based on medical indications, etc., are currently common. Such
circumstances are often not provided in the terms of the contract or make its execution
impossible. That is the reason that the courts take a balanced approach to solving such
cases. Thus, the plaintiffs (spouses) in case No. 150/628/16-ts referred to the departure
of the defendant (potential surrogate mother) from Kyiv as a violation of the terms of
the contract. However, the executor’s obligation to permanently reside in Kyiv for the
entire period of validity of this contract arises only from the moment of confirmation
of pregnancy, which did not happen (Resolution of the Supreme Court in case No.
150/628/16-ts, 2019). Therefore, the legal position of the Supreme Court is unambiguous
- if pregnancy did not occur as a result of the “surrogate maternity” program, the
consequences of the contract on the provision of medical services (surrogate maternity)
cannot be applied. Thus, the state has an obligation not only to recognize, but also to
guarantee human rights to reproduction and other related rights, therefore the court
acts as one of the subjects of the institutional system whose activity ensures this.

Another type of substantive consideration of disputes that require the unity of
law- enforcement approaches is the right of a patient or relatives to compensation for
moral damage caused to the patient during the provision of medical care. We agree
with O.V. Drozdova that it seems impossible to develop the universal methodology
for determining the amount of compensation for such damage. The amount of such
compensation to a large extent depends on the nature of the disputed legal relations,
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therefore we consider it appropriate to develop the uniform guidelines for all courts

to determine the amount of compensation for moral damage for certain categories

of cases, in particular, for cases related to the protection of patients rights. These
fundamental indicators should be developed on the basis of the generalization of case-
law and contained, for example, in the decision of the Plenum of the Supreme Court,
where the minimum and maximum limits of the amount of compensation for moral
damage related to one or another violation of patients rights should be established,
specifying their amount annually taking into account the “standard of living”.
Following them, the court will be able to determine the amount of compensation in
accordance with the law, that is, taking into account the requirements of reasonableness
and justice (Drozdova, 2017).

The activity of the ECHR, which acts as a supranational mean of protecting
human rights, is important for national case-law. The analysis of the ECHR practice
gives reason to believe that the main subject matter of consideration were cases related
to the realization of reproductive rights, the right to proper medical care and quality
medicinal products, the right to information about the situation of own health and its
dissemination, dishonest performance of professional duties by physicians, violation
of the patients rights in places of imprisonment or restriction of liberty, the right to
respect for private and family life, etc. (European Court of Human Rights).

However, it is worth noting that the Grand Chamber, despite all the positive
aspects of legal positions, colossal work on the way to the unity of case-law, deviated 165
times from the conclusions of the courts of cassation, the Supreme Court and its own
conclusions, which indicates the lack of unity of judicial practice even at the highest level
staffed by professional judges, who have the Scientific and Advisory Board composed of
leading scientists of Ukraine. The gap between the effect of laws in practice and their social
function of regulating law and order hints at certain troubles in law-enforcement (Biletska,
2023). Thus, the trust to court proceedings among the participants of the dispute, fairness,
permanence is doubted, since there is no mechanism for restoring the violated right of the
party under such conditions. There is a contradiction of such components of the rule of
law principle as legal certainty and dynamic interpretation of law.

At the same time, the ECHR in its decisions recognizes deviations from
precedent practice as a violation of the Convention on the Protection of Human Rights
and Fundamental Freedoms (clause 1 of the Art. 6), determining the significance
and duration of disagreements, the existence of a mechanism for eliminating the
consequences and their application in each case. However, it is worth noting that the
categorical prohibition of deviating from the legal position of the Supreme Court will
make it impossible to correct judicial errors made as a result of different interpretation
of law norms. Due to the above, there is a need for a clear legislative procedural
regulation with the specification of the grounds for deviating from the established legal
position, the order and consequences, and the obligation to apply it by lower courts.
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The legislator, forming the most optimal and effective mechanism for the
regulation of medical legal relations, must fully take into account the results of law-
enforcement and correct existing legal conflicts. In this context, it is appropriate to
mention the Law of Ukraine “On Law-Making Activity” (Law of Ukraine No. 3354-IX,
2023), which defines the specifics of legal monitoring of regulatory legal acts based on
the results of the generalization of case-law and the analysis of judicial statistics. In
particular, the Supreme Court is given the right to appeal to law-making entities with
an offer to amend or terminate a regulatory legal act that is ineffective when applied,
creates conflicts or does not contain a mechanism for implementation. This practice
should be considered positive, since there is a clear relationship between regulatory
legal acts and the results of their actions.

It is worth noting that judicial monitoring has the following characteristics:

(a) implementation of monitoring on a professional basis; (b) implementation

of monitoring within procedural forms established by law; (c) implementation

of monitoring by an authorized and competent subject of judicial power; (d)
implementation of monitoring based on the analysis of judicial acts and directly of the
court proceedings; (e) distinguishing certain precedents in the process of monitoring
formed on the basis of specific individualized decisions (Materials of the International
Conference, 2022). We believe that judicial monitoring is a modern tool for ensuring
the quality of regulatory legal acts and can contribute to the effective elimination of
defects, in particular, medical legislation.

Therefore, there should be unity in the activities of parliamentarians and judicial
authorities, focused on social problems in the healthcare sector, which corresponds to
the model of the development of law in many democratic countries.

4 Conclusion

The main orientations of a single medical space in Ukraine can be summarized
as follows: a single legal framework for the functioning of all health care institutions;
unity of regulatory quality assurance of medical care; uniform approaches to financing,
organizational and resource support, control and quality for the provision of various
types of medical care; compliance with clear standards of medical services.

The unity of case-law, uniform approaches in law-enforcement, which guarantees
the effectiveness of judicial protection of the violated rights of the subjects of medical
legal relations and faith in the rule of law should be the key mechanism for the
protection of defined priorities. Considering the dynamics of the situation in our
country, the possibility of using court decisions as a source of law in order to overcome
legislative gaps, ambiguous and contradictory legal interpretations is considered to be
the most needed. We believe that “specimen cases” will contribute to the mobility of the
legal system, capable of responding to social challenges and to be actively developed.
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